
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



626 YALE LAW JOURNAL 

where the defendant's act may or may not cause injury, a recovery was 
allowed for each separate injury. Troy v. Cheshire R. R. Co., 23 N. H. 83. 
An extreme view is taken by some courts which hold that even where the 
obstruction is permanent and the injury must necessarily follow, each con- 
tinuance is a new injury and damages may be recovered in successive ac- 
tions until the prescriptive period has run. Prime v. Yonkers, 131 N. Y. 
App. Div. 110; Valley R. Co. v. From, 43 Ohio St. 623; Daneri v. Southern 
Cal. R. Co., 122 Cal. 507. Farnham on "Water and Water Courses", Vol. 2, 
Sec. 506, disapproves of the above rule and says it has no application to 
cases of permanent obstructions, but that the statute should run from the 
time of the erection and the time the injury is done. This is the majority 
rule with which the principal case is in accord. 



Master and Servant — Scope of Employment. — Kemp v. Chicago R. 
I. & P. Ry Co., 138 Pacific Reporter, 621. — An employer may be held 
liable for the wrongful acts of his employee done in the scope of his em- 
ployment. While it is difficult to define this expression with precision, as 
applied to all situations ,it may be said generally, that to fix liability upon 
the employer the act must not only be done in the time but in pursuance of 
the object of and in furtherance of duty. If done solely to accomplish an em- 
ployee's own purpose or device, although in an interval of his regular 
service, the employer is not liable. Benson, Mason and West JJ., dissent- 
ing. 

This court held there was no question for the jury as to the brake- 
man's acting within the scope of his employment, when, after he had 
ordered away trespassers and they had called back an insult to him after 
they had reached some distance in flight, he pursued and shot one of them. 

In general the master is not liable for the acts of the servant, unless 
they are in the course of his employment, Haler v. Ross, 68 N. J. L. 324 ; 
Lima Ry. v. Little, 67 Ohio St. 91, though this phase is not synonymous 
with, "during time of employment." The scope of duty is to be implied 
from the nature of the employment, Ephland v. Mo. Pac. Ry., 137 Mo. 187, 
which in this case clearly included the duty of expelling trespassers. To 
escape liability the master must show the servant had gone about some 
purpose of his own, Barmore v. Vicksburg, 85 Miss. 426. In the opinion 
of the majority of the court the brakeman's action here was so plainly 
retaliatory that they held in accord with Barmore v. Vicksburg as matter 
of law. In a similar case, Lytle v. Crescent News Co., 27 Tex. Civil Ap- 
peals, 530, a master was held not liable when his agent shot a man who 
called him a vile name. Several cases have held there is no liability upon 
a master when his watchman shoots a trespasser, Sandles v. Levenson, 
176N. Y. 610; Belt. Co. v. Banicki, 102 111. App. 642. Since, in the prin- 
cipal case, there was no pursuit by the brakeman until he was insulted, it 
would seem as though there were here no question of fact to be decided 
and that the court rightly passed upon the case as a question of law. 



